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MEMORANDUM 


JUNE 29, 1956. 
To: Members of the Senate Committee on Interior and Insular 
Affairs. 
From: James E. Murray, chairman. 
era Attached correspondence in connection with consideration 
of 5S. 863. 

At the meeting of the committee on Tuesday, June 26, while S. 863 
and amendments thereto were under consideration, I addressed several 
questions to Mr. Elmer F. Bennett, assistant to the Secretary of the 
Interior, with respect to this proposed legislation. 

After a verbal discussion of the amendments, Mr. Bennett took 
further and more detailed responses under advisement and agreed to 
prepare written replies thereto. Under date of June 29, he transmitted 
to ™ his responses, which will be considered at the committee meeting 
on y 3. 

In ate: with the understanding at the committee meeting, 
I am attaching them to this memorandum in a committee print for the 
indemmaaaiae a my colleagues. 

Also attached to this memorandum are copies of letters to the 
Secretary of Agriculture and the Secretary of the Interior in connec- 
tion with S. 863. Responses to these letters have not been received. 
I am also attaching a letter, with a series of additional questions 
relating to S. 863, addressed to Hon. Frederick A. Seaton, Secretary 
of the Interior. 

I am sending this letter to Secretary Seaton by riding page, with 
the request that a prompt response be made for the information and 
consideration of the committee when received. 


James E. Murray, Chairman. 





THe SECRETARY OF THE INTERIOR, 
Washington, June 29, 1956. 
My Dear Senator Murray: In accordance with your request 
during the session of the Senate Interior and Insular Affairs Com- 
mittee last Tuesday, June 26, I am attaching a statement containing 
questions and answers on S. 863. In preparing the answers I have 
endeavored to include the substance of my testimony and yet be as 
concise as possible. 
If I can be of further assistance, please consider me available at 
your convenience. 
Sincerely yours, 
Eimer F. Bennett, 
Assistant to the Secretary. 
Hon. James E. Murray, 
United States Senate. 
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S. 863. Water Ricuts SerrLteEMENT Act oF 1956 


1. Will not the waters in national monuments, game refuges, forests, 
and rangelands now become subject to appropriation by private 
users, denying the United States of use? 

To the extent that there are “‘unappropriated’”’ ground or surface 
waters, having as their source national monuments, national forests, 
game refuges, and rangelands, they presently may be appropriated 
under State laws, and they will continue to be available for appro- 
priation under S. 863. Present vested uses by the Federal Govern- 
ment are not to be divested nor is there any provision in the bill 
denying to the United States the right to appropriate water for bene- 
ficial Federal purposes. Until the Pelton Dam case it was assumed 
that appropriate rights thus acquired would be protected against sub- 
sequent Federal efforts to impair them without compensation merely 
because of federally reserved or withdrawn lands. See California- 
Oregon Power Co. v. Beaver (295 U.S. 142). S. 863 proposes to restore 
the law as it was under the California-Oregon Power Co. case and to 
overcome the ruling in the Pelton Dam case of 1955 (F. P. C. v. 
Oregon 349 U.S. 435). National forests and parks have been admin- 
istered so as to conform to State water laws under acts of Congress 
(act of June 4, 1897, 30 Stat. 36; the National Parks Act of August 
7, 1946, 60 Stat. 885). The proposed legislation does not authorize 
the States to enter public lands or grant permits to enter such lands 
for water development purposes. Richte-of-way for canals, ditches, 
etc., are still subject to the control of the Secretary of the Interior 
under provisions of applicable laws such as the acts of March 3, 1891 
(43 U.S. C. 946); January 21, 1895 (43 U.S. C. 956); March 1, 1921 
(43 U.S. C. 950), and their use in conveying water also must be con- 
sonant with State law. See particularly 43 United States Code 946. 
Accordingly, S. 863, in my opinion, will effect no significant change in 
existing management of national monuments, game refuges, forests, 
and rangelands, so far as rights to the use of water are concerned. 


2. Will not the States be given a veto over Federal hydroelectric 
power projects, since only water for flood control is exempted by 
S. 863? Can’t Federal power development be halted (except at 
tremendous cost for condemnation of water rights) by prior 
appropriation of all water, even though power does not entail 
consumptive use of water? 

S. 863 deals with water rights, not project works. It does not give 
the States a veto power over Federal hydroelectric power projects as 
such. However, it will reaffirm the principle that a Federal license or 
project may not destroy vested water rights without compensation. 
It thus preserves the principle of the Gerlach (U. S. v. Gerlach Co., 
339 U. S. 725) and Niagara Mohawk (F. P. C. v.. Niagara Mohawk 
Power Corp. (1954), 347 U. S. 239) decisions in that respect. It is 
true that storage and release of water by the United States solely for 
the prevention of floods is specifically exempted from the requirement 
of conformity with State laws. Presumably this would include 
related activities such as small projects providing for temporary 
retention or retardation of flow, desilting and other erosion prevention 
measures necessary to curtail floods or protect flood-control projects. 
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In some areas, storage for power purposes does entail a large con- 
sumptive use because of evaporation. This is particularly true in 
the Southwest. 

If flowing water can be used for power purposes without impairing 
vested water rights, then there will be no necessity for condemnation 
because nothing is taken. But, if all flows already are appropriated 
above the power site, then there can be no statutory requirement 
that those flows be released for downstream power uses without 
affording just compensation. That is already the law as indicated in 
the Gerlach and Niagara Mohawk decisions, supra, so far as Reclama- 
tion Act and Federal Power Act projects are concerned. 

The question assumes that payment of constitutional just com- 
pensation for water rights vested under State law would impose a 
‘tremendous cost” on Federal projects. As previous executive sessions 
of this committee pointed out, such rights were paid for in the case 
of the great Central Valley project of California, and their cost was 
about 1 percent of the total project cost. 

So far as blocking Federal development is concerned, it should be 
noted that the third proviso to section 6 specifically precludes use of 
this legislation by any State to discriminate against Federal water uses. 

Furthermore, in the event any State should act arbitrarily in such 
matters, the Congress can always enact special legislation within its 
constitutional powers. This was the precise situation when the 
Boulder Canyon Project Act was enacted in 1928 (45 Stat. 1057). 
Even though the Reclamation Act of 1902, requiring compliance with 
State water laws, had been in effect for 26 years, Congress passed 
special legislation to authorize construction of Hoover Dam when one 
State in the basin proved adamant in its uncooperative attitude. 
See U. S. v. Arizona (295 U.S. 174 (1935)). 


3. Will not tremendous western recreational values be endangered, 
since water cannot be appropriated for recreational uses, game, 
fish, and wildlife? 

There are certain problems in this area. It would be a mistake to 
assume, however, that Federal-State objectives and the priorities 
assigned to those objectives are so divergent that they preclude solu- 
tions based on Federal-State cooperation and adjustment. State game 
commissions, conservation, welfare, and recreation agencies, etc., are 
at work throughout the area west of the 98th meridian. The ob- 
jectives of these State agencies are not necessarily antagonistic to 
Federal objectives. Adjustments which may be required under pres- 
ent laws in connection with Federal programs will not be complicated 
by S. 863. In fact, the clarification proposed in this legislation will 
greatly facilitate adjustments by Federal and State agencies because 
both groups will know where they stand. 

We think it is an error to assume, as this question seems to suggest, 
that storage and diversion of water under State laws operate to fore- 
close recreational uses. While there may be a few instances where 
such uses, standing alone, have a low priority or no priority at all 
under applicable State law (see the testimony of Mr. Hatfield Chilson, 
hearings * * *, p. 357), the fact remains that reservoirs for reclama- 
tion, power, flood control, or similar purposes usually create also areas 
of great importance for recreation purposes and are so used. 

Unforeseen problems in the future may arise in a few States where 
the United States acquires a firm water right, then seeks to make a 
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substitute use, such as for a wildlife refuge, and thereby comes into 
conflict with State law. Until such problems are finally adjudicated 
it would be futile to anticipate their disposition by the courts and 
attempt to write remedial legislation. On the basis of the decision 
of the United States Court of Appeals for the Ninth Circuit, March 
30, 1956, in California v. U. S., it may be assumed that Federal 
substitute uses will be protected. 


4. How can the United States acquire water for livestock in the 
forests and on Taylor grazing lands if S. 863 passes? 


This question seems to assume that States have no interest in 
preserving the livestock industry. It also seems to assume that the 
Federal Government is in the livestock business. 

Under section 4 of the Taylor Grazing Act (U. S. C. 43: 315c) 
fences, wells and reservoirs necessary for the care and management 
of permitted livestock may be constructed on public lands under 
permits issued by the Secretary of the Interior. Under section 3 
(U. S. C. 43: 315b) as amended, the Secretary has ample control and 
authority, including authority to issue permits necessary for “the 
proper use by permittees of lands, water, or water rights owned, 
occupied, or leased by them.’’ However, this may not “diminish or 
impair any right to the possession and use of water from mining,. 
agriculture, manufacturing, or other purposes’ theretofore or there- 
after vested or accrued under existing law. Among the “existing 
law,’’ of course, are the numerous acts of Congress recognizing and 
protecting rights acquired pursuant to State law. See hearings * * * 
on S. 863 (1956), pages 121-122. See also the list page 11. 


5. Will S. 863 block watershed management, small or large, since 
growth of cover crops, tree cover, and erosion control require 
water? Could the Government use water in its own forests and 
on ranges for erosion control of such type? 


S. 863 will not block watershed management projects, large or small, 
insofar as they relate to the growth of cover crops, tree cover, and 
erosion control unless there are diversion and consumptive uses 
impairing vested water rights. In fact, the Watershed Protection 
and Flood Prevention Act (Public Law 566, 83d Cong., 68 Stat. 666; 
16 U.S. C. 1001 et seq.) requires cooperation with the States in carry- 
ing out their programs. The Senate report (S. Rept. 1620, 83d Cong., 
2d sess.) states a definite intention to retain some State control; notes 
“the State’s natural interest in projects within its boundries.”’ In 
fact, while the major Federal flood-control programs under the 1944 
and subsequent Flood Control Acts remain under Federal control, 
they are required by Congress to recognize the interests and rights of 
the States in determining the development of the watersheds within 
their borders and likewise their interests and rights in water utiliza- 
tion and control. See 33 U.S.C. 701-1. Thus States already exer- 
cise considerable control. However, if something more than natural 
use of normal rainfall by trees and plants is federally planned, such as 
irrigation of timber or grasslands, then a water right should be sought. 
It is difficult to see how any legislative or legal problem arises from 
Government ‘‘use’’ of water for erosion control. The fact that this 
problem is raised seems to assume the existence of a right or power 
to compel a complete runoff. We find no such principle or law in 
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existence. Retardation of flow for flood-control purposes, including 
erosion control features, is adequately regulated by existing law, is not 
affected by S. 863. 


6. Will you discuss briefly the impact of S. 863 on conflicts between 
States over the use of waters in interstate streams (paraphrase 
of Senator Neuberger’s inquiry)? 


This proposed legislation neither adds to nor detracts from the rights 
and remedies available to States in controversies with each other, in 
my opinion. The Supreme Court has held that appropriations under 
the law of one State cannot interfere with interstate compact appor- 
tionments (Hinderlider v. La Plata (1937), 304 U.S. 92). The doctrine 
of equitable apportionment would still apply as between States claim- 
ing interests in interstate streams. See Colorado v. Wyoming (1921), 
(259 U.S. 419). Section 7 of Committee Print No. 5 appears to make 
this very clear. 

CONCLUSION 


The purpose of this legislation is to clarify long-established con- 
gressional policy relating to water right, as enacted into law on numer- 
ous occasions. It is limited in application to the 17 reclamation States 
and these include the so-called public land States where there is acute 
awareness of the dominance of Federal power. In those States, a 
definite Federal problem of public relations exists and it is of para- 
mount importance. 

It would be a mistake to assume that Federal and State interests 
are diametrically opposed when water — are involved. In fact, a 
natural assumption should be that in a representative government, 
such as ours, the coincidence of Federal tate objectives must be 
high. An assumption that Federal-State interests clash, though 
invalid, necessarily engenders conflict and _ therefore should be 
avoided. 

The 17 reclamation States foster reclamation. So does the Federal 
Government. They foster game preservation, livestock raising, forest 
industries, power developments, etc., and the Federal Government 
also has an interest in such programs. As quasi-sovereign States 
having varied problems, they naturally have variations in their laws 
but there is a high degree of uniformity in the objectives of their water 
rights laws, their development programs, and their administration. 
Rather than impose an overall uniform Federal program, it would 
seem more realistic to accommodate State programs and use, or fall 
back on valid constitutional powers only when necessary for the general 
welfare of the Nation. 





JUNE 25, 1956. 
Hon. Ezra Tart Benson, 
Secretary of Agriculture, 
Department of Agriculture, 
Washington, D. C. 

Dear Mr. Secretary: Please refer to previous correspondence and 
requests for reports in connection with S. 863, the Western Water 
Rights Settlement Act, and proposed amendments by Senator Barrett 
and Senator N euberger. 
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Questions have been raised at hearings before the committee as to 
the possible effect of S. 863 on national forests and their water supplies, 
as well as other conservation phases of the problems to which 5S. 863 
and the amendments are directed. In view of the fact that proponents 
of the bill are anxious to secure action on the measure, a report on the 
relationship of the bill to the national forests is desired by Tuesday 
July 3. 


Sincerely, 
James E, Murray, Chairman. 
al 
[Riding page] 


JUNE 25, 1956. 
Hon. Freprerick A. SEATON, 
Secretary of the Interior, 
Department of the Interior, 
Washington, D. C. 

Dear Mr. Secretary: Please refer to previous correspondence and 
requests for reports in connection with 5S. 863, the Western Water 
Rights Settlement Act, and proposed amendments by Senator Barrett 
and Senator Neuberger. 

Because of questions raised at hearings on June 22 in connection 
with Senator Neuberger’s amendment, the committee desires a report 
from the Fish and Wildlife Service as to the effect of S. 863, if enacted, 
on fish and wildlife resources, particularly wildlife refuges. This in- 
quiry is directed not only to water rights for existing wildlife refuges, 
but also to those which might be created in the future. 

In view of the fact that sponsors of S. 863 are urging prompt action 
by the committee, a report is desired not later than Tuesday July 3. 

Sincerely, 
JAMES E, Murray, Chairman; 


JUNE 29, 1956. 
Hon. Frep SEATON, 
Secretary of Interior, 
Department of Interior, Washington, D. C. 

Dear Mr. Seaton: Since the committee meeting on S. 863 on 
June 26, I have been asked several questions in regard to the measure 
not covered by the five questions which I submitted to Mr. Bennett 
at the hearing. The questions are attached. 

Will you please have the Department’s answers to these inquiries 
prepared for me? I would appreciate receiving the replies as expedi- 
tiously as possible for it is not my desire to unnecessarily delay com- 
mittee action on the measure. 

Sincerely yours, 
JaMES E. Murray, Chairman. 


Questions on S, 863 (Barrett Western Water Ricuts 
SETTLEMENT AcT) 


1. Is there any such thing as a uniform code setting forth the 
“State custom or law’ the Barrett bill says should control Federal 
agencies or employees in the use of water for beneficial purposes? 
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Can you give the committee a summary of the “State custom or law” 
to which the Barrett bill would subject the Federal agencies? 

2. If “State custom or law’’ differs widely among States, which 
“State custom or law” would prevail in the case of the numerous 
interstate projects or reservoirs this committee authorizes? In such 
a case, could the “State custom or law” of one State block a develop- 
ment in another neighboring State? 

3. Do each of the Western States have some official to whom a 
Federal agency or employee, seeking to carry out the instructions of 
this committee, could turn for a prompt and authoritative opinion as 
to whether any water project plan is in accord with “State custom or 
law’? Would not that question, if ever answered, have to be deter- 
mined by the tier of courts with customary delay? 

4. In view of this committee’s major interest in precise definitions 
of water rights and the extreme variations in ‘State custom and law” 
how, realistically and practically, could this committee determine 
promptly whether a project it is considering is within or outside the 
intent and philosophy of the Barrett law? Could you detail the 
steps and time required to make such an authoritative determination? 

5. Since it is generally agreed various States have various ground 
water customs and laws, while certain States have none, would applica- 
tion of the Barrett bill thesis make Federal attention to ground 
water development impossible where there is no State ground water 
code for Federal agencies and employees to comply with? 

6. In the absence of any language in the Barrett bill defining, limit- 
ing, or restricting ‘State custom or law”’ as yet unpassed or unrecog- 
nized would not this committee in effect be buying a complete “‘pi 
in a poke” in binding its projects to State laws still to be conceived, 
drafted, and enacted? Could not States veto Federal projects by 
enactment of new State water legislation? 

7. In the instance of power distribution from Federal multiple 
purpose hydro en would restrictive State laws (such as Maine’s 
power antiexport law) govern ——, in power distribution thus 
effectively, practically, and realistically making certain projects of 
the type Congress has heretofore encouraged infeasible and impossible? 

8. Specifically would you explain how, where State laws either 
existant or prospective controlling power distribution, such a Federal 
employee as the Secretary of Interior would proceed in carrying out 
the plans and intent of * adie on Federal projects? 

9. Specifically, were Arizona or Nevada, for example, to pass a 
- State law controlling water or power distribution from such a multiple- 
purpose project as Boulder Dam, would the Secretary of Interior be 
required under the Barrett bill thesis to pull the switch on California- 
bound transmission lines or shut the gates on water for beneficial 
purposes California bound flowing into the All-American Canal? If 
not, why not? In the event the Secretary of Interior found it inad- 
visable to pull switches or close gates in this instance, would you 
think it possible some Arizona or Nevada groups desirous of more 
water or power might, under the Barrett bill fundamental thesis, 
commence actions requiring him to pull switches and shut off water? 

10. Last week the Senator from Idaho offered, and this committee 
accepted, an amendment to the Hells Canyon bill which would by 
Federal legislation reserve certain prime power supplies to Idaho. 
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Under the Barrett Act intent, if Oregon, Washington, Idaho, or other 
States passed laws stipulating the use of water or power made avail- 
able by Hells Canyon would these laws prevail so the Senator from 
Idaho was precluded from offering such an amendment and the 
committee was precluded from accepting it for fear of violating the 
spirit of the Barrett measure? 

11. For California’s grasslands area in the San Joaquin Valley the 
Congress a few years ago assed Federal legislation making limited 
water from the C Inateal V Fale ey project.available on a nonreimbursable 
basis for game refuge and stock watering use. This action was taken 
on representations that there existed no California law directly appli- 
cable to this case under which relief could. be obtaimed. ere the 
Barrett bill enacted, would the Congress be precluded from granting 
such relief because of possible violation of a rule imposing Federal 
action on a State not in accord with ‘State custom or law” which 
apparently did not exist in effective form? 


O 








